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NONFINAL OFFICE ACTION

 

Response deadline.  File a response to this nonfinal Office action within three months of the “Issue 
date” below to avoid abandonment of the application. Review the Office action and respond using one 
of the links to the appropriate electronic forms in the “How to respond” section below.

Request an extension.  For a fee, applicant may request one three-month extension of the response 
deadline prior to filing a response. The request must be filed within three months of the “Issue date” 
below. If the extension request is granted, the USPTO must receive applicant’s response to this letter 
within six months of the “Issue date” to avoid abandonment of the application.

Issue date:  June 12, 2026

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant 
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 
2.65(a); TMEP §§711, 718.03.
 
SUMMARY OF ISSUES:
 

REFUSAL - DOES NOT FUNCTION AS A SERVICE MARK •
REFUSAL - NON-DISTINCTIVE TRADE DRESS •
SPECIMEN REFUSAL -  FAILS TO DIRECTLY ASSOCIATE MARK WITH SERVICES •
REFUSAL - MARK ON DRAWING DIFFERS FROM MARK ON SPECIMEN •
AMENDED DRAWING OF THE MARK REQUIRED •
AMENDED DESCRIPTION OF MARK REQUIRED •

 
 
SEARCH RESULTS – NO CONFLICTING MARKS FOUND
 
 
The trademark examining attorney has searched the USPTO database of registered and pending marks 
and has found no conflicting marks that would bar registration under Trademark Act Section 2(d). 15 
U.S.C. §1052(d); TMEP §704.02.
 
 
REFUSAL - DOES NOT FUNCTION AS A SERVICE MARK
 
 
Registration is refused because the applied-for mark, as used on the specimen of record, does not 
function as a service mark to identify and distinguish applicant’s services from those of others and to 
indicate the source of applicant’s services. Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §§1051-
1053, 1127; see In re The Ride, LLC, 2020 USPQ2d 39644, at *6 (TTAB 2020); In re Keep A Breast 
Found., 123 USPQ2d 1869, 1879-80 (TTAB 2017); TMEP §§904.07(b), 1301.02.
 
The applied-for mark, as shown on the specimen, does not function as a service mark because it is 
merely the applicant's personal hair color and style.  The attached evidence demonstrates that millions 
of Americans have red hair and further demonstrates that tinsel in the hair ("Fairy Hair") is a 

https://www.uspto.gov/trademarks/apply/reviving-abandoned-application
https://teas.uspto.gov/erp
https://www.uspto.gov/trademarks/apply/reviving-abandoned-application
https://teas.uspto.gov/erp


widespread and popular style. The Fairy Hair style has also been highly publicized as celebrities have 
done their hair in this way and prominent media outlets have discussed the trend. While the proposed 
mark would be perceived by consumers as merely a hair color/style, there is also a public policy 
consideration with allowing an individual to claim ownership of a human's immutable characteristics. 
 
 
Whether a designation functions as a mark depends on the commercial impression it makes on the 
relevant public; that is, whether consumers would likely regard it as a source-indicator for the services.  
See In re Vox Populi Registry Ltd., 25 F.4th 1348, 1351, 2022 USPQ2d 115, at *2 (Fed. Cir. 2022) 
(citing In re AC Webconnecting Holding B.V., 2020 USPQ2d 11048, at *3 (TTAB 2020)); In re The 
Ride, LLC, 2020 USPQ2d 39644, at *6 (TTAB 2020) (quoting In re Eagle Crest Inc., 96 USPQ2d 
1227, 1229 (TTAB 2010)); TMEP §1301.02.  The specimen and any other relevant evidence of use is 
reviewed to determine whether an applied-for mark is being used as a service mark.  See In re Vox 
Populi Registry Ltd., 25 F.4th at 1351, 2022 USPQ2d 115, at *2-3; In re The Ride, LLC, 2020 USPQ2d 
39644, at *6 (quoting In re Eagle Crest Inc., 96 USPQ2d at 1229); TMEP §1301.02. 
 
Not every designation used in the advertising or performance of services functions as a service mark, 
even though it may have been adopted with the intent to do so.  In re The Ride, LLC, 2020 USPQ2d 
39644, at *6 (quoting Am. Velcro, Inc. v. Charles Mayer Studios, Inc., 177 USPQ 149, 154 (TTAB 
1973)); see TMEP §1301.02.  Thus, a designation is registrable “only if it functions as an identifier of 
the source of applicant’s [] services.”  In re The Ride, LLC, 2020 USPQ2d 39644, at *5 (quoting In re 
DePorter, 129 USPQ2d 1298, 1299 (TTAB 2019)); see TMEP §1301.02. 
 
 
REFUSAL - NON-DISTINCTIVE TRADE DRESS
 
 
Registration is refused because the applied-for mark consists of nondistinctive trade dress that would 
not be perceived as a service mark but only as decoration or ornamentation.  Trademark Act Sections 1, 
2, 3, and 45, 15 U.S.C. §§1051-1053, 1127; see In re Palacio Del Rio, Inc., 2023 USPQ2d 630, at *9-
10 (TTAB 2023); In re Chevron Intellectual Prop. Grp. LLC, 96 USPQ2d 2026, 2029-30 (TTAB 
2010); TMEP §§1202.03, 1301.02(a).
 
When used with services, trade dress typically consists of three-dimensional matter or visual elements 
that form or otherwise affect the “packaging” of the services, i.e., the image or appearance of the 
location where, or the means by which, the services are performed.  See, e.g., Two Pesos, Inc. v. Taco 
Cabana, Inc., 505 U.S. 763, 764 n.1, 23 USPQ2d 1081, 1082 n.1 (1992) (affirming judgment of lower 
court and accepting its description of trade dress for restaurant services as the “total image” of the 
restaurant, including the shape and general appearance of the exterior of the restaurant, identifying sign, 
interior kitchen floor plan, decor, menu, equipment used to serve food, and servers’ uniforms); In re 
Chippendales USA, Inc., 622 F.3d 1346, 1351, 96 USPQ2d 1681, 1684 (Fed. Cir. 2010) (stating that an 
abbreviated tuxedo costume consisting of wrist cuffs and a bowtie collar without a shirt constituted 
trade dress because it was part of the “packaging” for exotic dancing services); In re Hudson News Co., 
39 USPQ2d 1915, 1923 (TTAB 1996) (finding blue-themed motif of retail store’s interior constituted 
trade dress for retail store services where the motif was used in association with the store name, 
carpeting, neon lighting, display panels for publications, shelving, and employee uniforms), aff’d per 
curiam, 114 F.3d 1207 (Fed. Cir. 1997).
 
A mark is inherently distinctive if its intrinsic nature serves to identify a particular source.  See Wal-



Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 210, 54 USPQ2d 1065, 1068 (2000).  In 
determining whether or not trade dress is inherently distinctive, the ultimate focus is on whether the 
trade dress is of such a design that a consumer will immediately rely on it to differentiate the services 
from those of competing manufacturers or service providers.  See In re Chippendales USA, Inc., 622 
F.3d at 1352, 96 USPQ2d at 1684-95.
 
The following factors are considered when determining the inherent distinctiveness of configuration 
marks for services:
 

(1)        Whether the applied-for mark is a “common” basic shape or design;
 
(2)        Whether the applied-for mark is unique or unusual in the field in which it is used;
 
(3)        Whether the applied-for mark is a mere refinement of a commonly-adopted and well-
known form of ornamentation for a particular class of goods or services viewed by the public as a 
dress or ornamentation for the goods or services; and
 
(4)        Whether the applied-for mark is capable of creating a commercial impression distinct 
from the accompanying words.

 
Seabrook Foods, Inc. v. Bar-Well Foods, Ltd., 568 F.2d 1342, 1344, 196 USPQ 289, 291 (C.C.P.A. 
1977); In re Palacio Del Rio, Inc., 2023 USPQ2d 630, at *5; TMEP §1202.02(b)(ii).  Any one of these 
factors, by itself, may be determinative as to whether the mark is inherently distinctive.  See In re 
Palacio Del Rio, Inc., 2023 USPQ2d 630, at *5 (citing In re Chippendales USA, Inc., 622 F.3d at 1355, 
96 USPQ2d at 1687; In re Chevron Intellectual Prop. Grp. LLC, 96 USPQ2d at 2028).
 
In this case, the evidence from glowcosmetology.com, wikipedia.org, amazon.com, nytimes.com, 
bbc.com and various other attached news articles and commercial websites  shows that the applied-for 
mark is not inherently distinctive because red hair is a common human characteristic and tinsel in the 
hair is a common and widespread style for hair.
 
 
When determining whether the evidence shows the mark has acquired distinctiveness, the trademark 
examining attorney will consider the following six factors:  (1) association of the mark with a particular 
source by actual purchasers (typically measured by customer surveys linking the name to the source); 
(2) length, degree, and exclusivity of use; (3) amount and manner of advertising; (4) amount of sales 
and number of customers; (5) intentional copying; and (6) unsolicited media coverage.  See Converse, 
Inc. v. ITC, 909 F.3d 1110, 1120, 128 USPQ2d 1538, 1546 (Fed. Cir. 2018) (“the Converse factors”). 
 “[N]o single factor is determinative.”  In re Steelbuilding.com, 415 F.3d at 1300, 75 USPQ2d at 1424; 
see TMEP §§1212.06 et seq.  Rather, all factors are weighed together in light of all the circumstances 
to determine whether the mark has acquired distinctiveness.  In re Steelbuilding.com, 415 F.3d at 1300, 
75 USPQ2d at 1424.  However, “[t]he evidence must relate to the promotion and recognition of the 
specific configuration embodied in the applied-for mark and not to the [services] in general.”  In re 
Change Wind Corp., 123 USPQ2d 1453, 1467 (TTAB 2017) (citing Inwood Labs., Inc. v. Ives Labs., 
Inc., 456 U.S. 844, 851 n.11, 214 USPQ 1, 4 n.11 (1982)). 
 
To establish acquired distinctiveness, an applicant may rely only on use in commerce that may be 
regulated by the U.S. Congress.  See 15 U.S.C. §§1052(f), 1127.  Use solely in a foreign country or 
between two foreign countries is not evidence of acquired distinctiveness in the United States.  TMEP 



§§1010, 1212.08; see In re Rogers, 53 USPQ2d 1741, 1746-47 (TTAB 1999).
 
As an alternative to submitting evidence of acquired distinctiveness, applicant may amend the 
application to the Supplemental Register.  15 U.S.C. §1091(c); see 37 C.F.R. §§2.47, 2.75(a); TMEP 
§§816, 1202.02(b)(ii).
 
 
SPECIMEN REFUSAL  -  FAILS TO DIRECTLY ASSOCIATE MARK WITH SERVICES
 
 
Specimen does not show direct association between mark and services.  Registration is refused 
because the specimen does not show a direct association between the mark and the services and fails to 
show the applied-for mark as actually used in commerce with the identified services in International 
Class(es) 045.  Trademark Act Sections 1 and 45, 15 U.S.C. §§1051, 1127; 37 C.F.R. §§2.34(a)(1)(iv), 
2.56(a), (b)(2); TMEP §§904, 904.07(a), 1301.04(f)(ii), (g)(i).  An application based on Trademark Act 
Section 1(a) must include a specimen showing the applied-for mark as actually used in commerce for 
each international class of services identified in the application or amendment to allege use.  15 U.S.C. 
§1051(a)(1); 37 C.F.R. §§2.34(a)(1)(iv), 2.56(a); TMEP §§904, 904.07(a). 
 
When determining whether a mark is used in connection with the services in the application, a key 
consideration is the perception of the user.  In re JobDiva, Inc., 843 F.3d 936, 942 (Fed. Cir. 2016) 
(citing Lens.com, Inc. v. 1-800 Contacts, Inc., 686 F.3d 1376, 1381-82 (Fed Cir. 2012)).  A specimen 
must show the mark used in a way that would create in the minds of potential consumers a sufficient 
nexus or direct association between the mark and the services being offered.  See 37 C.F.R. 
§2.56(b)(2); In re Universal Oil Prods. Co., 476 F.2d 653, 655 (C.C.P.A. 1973); TMEP 
§1301.04(f)(ii). 
 
For specimens showing the mark used in advertising the identified services, a direct association 
between the mark and services is established when the specimen (1) explicitly references the services 
and (2) shows the mark used to identify the services and their source.  In re Weiss, Ser. No. 88621608, 
2024 TTAB LEXIS 277, at *12 (2024); (quoting In re WAY Media, LLC, Ser. No. 86325739, 2016 
TTAB LEXIS 201, at *4-5 (2016)); TMEP §1301.04(f)(ii).  The services need not be specified word 
for word on the specimen; but “a sufficient reference to the services themselves or a general reference 
to the trade, industry, or field of use is required.”  TMEP §1301.04(f)(ii); see In re Pitney Bowes, Inc., 
Ser. No. 86502157, 2018 TTAB LEXIS 2, at *8-10 (2018); In re Florists’ Transworld Delivery, Inc., 
Ser. No. 85164876, 2016 TTAB LEXIS 192, at *13-14 (2016); In re Ralph Mantia Inc., Ser. No. 
74657328, 2000 TTAB LEXIS 62, at *5 (2000). 
 
Specimens showing the mark used in rendering the identified services need not explicitly refer to those 
services to establish the required direct association, but “there must be something which creates in the 
mind of the purchaser an association between the mark and the service activity.”  In re Weiss, 2024 
TTAB LEXIS 277, at *12-13  (quoting In re Johnson Controls, Inc., Ser. No. 74195251, 1994 TTAB 
LEXIS 25, at *7 (1994)).
 
In the present case, the specimens do not show a direct association between the mark and services in 
that they do not show the provision of legal services. The specimens are merely social media posts 
featuring photographs of a person in a group setting at what appears to be a conference, and another 
photograph of that person on a street corner with a friend.  In neither case does the alleged mark appear 
in connection with the provision of the services identified in the application.



 
Examples of specimens.  Specimens for services must show a direct association between the mark and 
the services and include:  (1) copies of advertising and marketing material, (2) a photograph of business 
signage or billboards, or (3) materials showing the mark in the sale, rendering, or advertising of the 
services.  See 37 C.F.R. §2.56(b)(2), (c); TMEP §1301.04(a), (h)(iv)(C).  Any webpage printout or 
screenshot submitted as a specimen must include the webpage’s URL and the date it was accessed or 
printed on the specimen itself, within the electronic form that submits the specimen, or in a verified 
statement under 37 C.F.R. §2.20 or 28 U.S.C. §1746 in a later-filed response.  See 37 C.F.R. §2.56(c); 
TMEP §§904.03(i), 1301.04(a).
 
Response options.  Applicant may respond to this refusal by satisfying one of the following for each 
applicable international class:
 

(1)        Submit a different specimen (a verified “substitute” specimen) that (a) was in actual use 
in commerce at least as early as the filing date of the application or prior to the filing of an 
amendment to allege use and (b) shows the mark in actual use in commerce for the services 
identified in the application or amendment to allege use.  A “verified substitute specimen” is a 
specimen that is accompanied by the following statement made in a signed affidavit or supported 
by a declaration under 37 C.F.R. §2.20:  “The substitute (or new, or originally submitted, if 
appropriate) specimen(s) was/were in use in commerce at least as early as the filing date of the 
application or prior to the filing of the amendment to allege use.”  The substitute specimen 
cannot be accepted without this statement.
 
(2)        Amend the filing basis to intent to use under Section 1(b) (which includes withdrawing 
an amendment to allege use, if one was filed), as no specimen is required before publication.  
This option will later necessitate additional fee(s) and filing requirements, including a specimen.

 
For an overview of the response options referenced above and instructions on how to satisfy these 
options using the electronic response form, see the Specimen webpage.
 
 
REFUSAL - MARK ON DRAWING DIFFERS FROM MARK ON SPECIMEN
 
 
Mark shown on drawing does not match mark on specimen.  Registration is refused because the 
specimen does not show the mark in the drawing in use in commerce in International Class(es) 045, 
which is required in the application or amendment to allege use.  Trademark Act Sections 1 and 45, 15 
U.S.C. §§1051, 1127; 37 C.F.R. §§2.34(a)(1)(iv), 2.56(a); TMEP §§904, 904.07(a), 1301.04(g)(i).  The 
mark appearing on the specimen and in the drawing must match; that is, the mark in the drawing “must 
be a substantially exact representation of the mark” on the specimen.  See 37 C.F.R. §2.51(a)-(b); 
TMEP §807.12(a). 
 
In this case, the specimen displays the mark as a picture of a person with red hair.  However, the 
drawing displays the mark as "The trade dress of the specific combination of red hair and sparkly pink 
hair tinsel".  The mark on the specimen does not match the mark in the drawing because the specific 
claim of sparkly pink hair tinsel is not visible.  Applicant has thus failed to provide the required 
evidence of use of the mark in commerce.  See TMEP §807.12(a).
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Response options.  Applicant may respond to this refusal by satisfying one of the following:
 

(1)        Submit a different specimen (a verified “substitute” specimen) for each 
applicable international class that (a) shows the mark in the drawing in actual use in 
commerce for the goods and/or services in the application or amendment to allege use, and 
(b) was in actual use in commerce at least as early as the filing date of the application or 
prior to the filing of an amendment to allege use.
 
Examples of specimens.  

 
Specimens for services must show a direct association between the mark and the services 
and include: (1) copies of advertising and marketing material, (2) a photograph of business 
signage or billboards, or (3) materials showing the mark in the sale, rendering, or 
advertising of the services.  See 37 C.F.R. §2.56(b)(1), (c); TMEP §1301.04(a), (h)(iv)(C). 

 
Any webpage printout or screenshot submitted as a specimen must include the webpage’s 
URL and the date it was accessed or printed on the specimen itself, within the electronic 
submission that submits the specimen, or in a verified statement under 37 C.F.R. §2.20 or 
28 U.S.C. §1746 in a later-filed response.  See 37 C.F.R. §2.56(c); TMEP §§904.03(i), 
1301.04(a).
 
(2)        Submit a request to amend the filing basis to intent to use under Section 1(b) 
(which includes withdrawing an amendment to allege use, if one was filed), as no 
specimen is required before publication.  This option will later necessitate additional fee(s) 
and filing requirements such as providing a specimen.

 
The USPTO will not accept an amended drawing submitted in response to this refusal because the 
changes would materially alter the drawing of the mark in the original application or as previously 
acceptably amended.  See 37 C.F.R. §2.72(a)-(b); TMEP §807.14.  Specifically, simply claiming red 
hair without the pink tinsel would eliminate the only arguably distinctive portion of the mark and 
remove a searchable element of the mark.
 
For more information about drawings and instructions on how to satisfy these response options using 
the electronic response form, see the Drawing webpage.
 
Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by 
submitting evidence and arguments in support of registration. If applicant responds to the refusal(s), 
applicant must also respond to the requirement(s) set forth below.
 
 
AMENDED DRAWING OF THE MARK REQUIRED
 
 
Applicant must submit a new lined drawing of the mark with everything that is not part of the mark 
either excluded or dotted out rather than a mere photograph of part of a  person’s face.  TMEP § 
1202.02(c). Certain elements in the current drawing (e.g. the person's eyeglasses, face, and dress) must 
be removed OR depicted in broken or dotted lines on the drawing because such elements cannot be 
considered part of the mark. See 37 C.F.R. §2.52(b)(4); cf. Traffix Devices v. Mktg. Displays, 532 U.S. 
23, 32 (2001) (noting that functional features of product design cannot serve as trademarks); In re 
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Audemars Piguet Holding SA, Ser. No. 90045780, 2025 TTAB LEXIS 1, at *33-34, *61 (2025) 
(quoting In re Water Gremlin Co., 635 F.2d 841, 844 (C.C.P.A. 1980)) (noting that functional features 
of product design must be depicted in dotted or broken lines); In re Famous Foods, Inc., 217 USPQ 
177, 177 (TTAB 1983) (noting that functional features of product packaging should be shown in dotted 
lines). Additionally
 
 
A “special form drawing” of a mark includes or consists of special characteristics such as elements of 
design or color, style(s) of lettering, and unusual symbols and forms of punctuation.  TMEP 
§807.04(a).  The requirements for a special form drawing are as follows:
 
(1)        Shows the mark either in black on a white background, if color is not a feature of the mark, or 
in color on a white background, if color is a feature of the mark.
 
(2)        Is of sufficient quality that will reproduce well. 
 
(3)        Includes in the application a description of all literal and design elements in the mark. 
 
37 C.F.R. §§2.37, 2.52(b), 2.53(b)-(c), 2.54(e); see TMEP §§807.04-.04(a), 808.01-.02.
 
For more information about special form drawings and drawings in general, and instructions on how to 
submit a drawing, see the Drawing webpage.
The drawing is not acceptable because the digitized image of the mark is unclear and does not show all 
aspects of the mark in sufficient detail. See TMEP §807.04(a). A clear drawing of the mark is an 
application requirement. 37 C.F.R. §2.52.
 
Therefore, applicant must submit a new drawing showing a clear depiction of the mark. All lines must 
be clean, sharp and solid, and not fine or crowded. 37 C.F.R. §§2.53(c), 2.54(e); TMEP §§807.05(c), 
807.06(a). Additionally, the USPTO will not accept a new drawing in which there are amendments or 
changes that would materially alter the applied-for mark. 37 C.F.R. §2.72; see TMEP §§807.13 et seq., 
807.14 et seq.
 
For more information about drawings and instructions on how to submit a drawing, see the Drawing 
webpage.
 
 
AMENDED DESCRIPTION OF MARK REQUIRED
 
 
Applicant must submit an amended description of the mark. 37 C.F.R. §2.37; see TMEP §§808.01, 
808.02. Applications for marks not in standard characters must include an accurate and concise 
description of the entire mark that identifies all the literal and design elements. See 37 C.F.R. §2.37; 
TMEP §§808 et seq. In this case, the drawing of the mark is for trade dress for services and the 
description does not convey all features of the mark accurately and concisely.  The description must 
specify which elements on the drawing constitute the mark and are claimed as part of the mark and 
which are not. The description of the mark must make clear what any broken or dotted lines represent 
and include a statement that the matter shown in broken or dotted lines is not claimed as part of the 
mark. See 37 C.F.R. §2.52(b)(4); TMEP §§808-808.03(f).  Additionally, the term “trade dress” should 
not be in the description because it is a legal conclusion and does not serve to describe the mark to 
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laymen. 
 
The following description is suggested, if accurate: The mark consists of the application of a strand 
of sparkly pink tinsel onto long red hair {specify what portions of the drawing are not claimed 
based on the amended drawing and whether it includes broken/dotted lines or simply deletes non-
claimed elements}.
 
 
How to respond.  File a response form to this nonfinal Office action or file a request form for an 
extension of time to file a response.  

 

/Matthew McDowell/
Matthew McDowell
Examining Attorney 
Law Office 101
(571) 272-8263
Matthew.McDowell@USPTO.GOV

 

RESPONSE GUIDANCE

Missing the deadline for responding to this letter will cause the application to abandon.  A 
response or extension request must be received by the USPTO before 11:59 p.m. Eastern Time 
of the last day of the response deadline.  Trademark Electronic Application System (TEAS) 
system availability could affect an applicant’s ability to timely respond.  For help resolving 
technical issues with TEAS, email TEAS@uspto.gov.

•

Responses signed by an unauthorized party are not accepted and can cause the application to 
abandon.  If applicant does not have an attorney, the response must be signed by the individual 
applicant, all joint applicants, or someone with legal authority to bind a juristic applicant.  If 
applicant has an attorney, the response must be signed by the attorney.

•

If needed, find contact information for the supervisor of the office or unit listed in the 
signature block.

•

https://teas.uspto.gov/office/roa/
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